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FILED 

JUL 2 1999 

NORTHERN DISTRICT "of CALIFORNIA 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 



SAMUEL G. CHI A, 



Plaintiff, 



No. C-99-0027-VRW 
ORDER. 



v. 



FIDELITY BROKERAGE 
SERVICES, INC. , 



Defendant 



ENTERED IN CIVIL DOCKET. 



JUL 2 6 1999 



J 



Currently pending before the court is plaintiff Samuel G. 
Chia's motion to vacate, under 9 USC § 10', the National 
Associations of Securities "Dealers' (NASD) arbitration award and 
his motion- for default, as well as defendant Fidelity Brokerage 
Services, Inc . ' s motion for an order confirming the judgment of the 
arbitration award. Chia argues that the NASD arbitration board 
practiced fraud and exceeded its powers by using state statute of 
limitations rather than the NASD six-year eligibility requirement. 1 



1 Chia also claims that Fidelity defaulted by filing its answer 
one day late. While Fidelity was technically in default, default 
judgments are generally disfavored and cases should be decided on 
their merits. See Meadows v Dominican Republic , 817 F2d 517, 521 (9th 
Cir) . The court, therefore, proceeds to consider the pending motions; 
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For the followir.:: :- .sons, the court DENIES J:;ia's motion and 
GRANTS Fidelity's ::::on. 

On May 21, 1998, Chia voluntarily submitted his dispute 
regarding a securities transaction on July 2, 1992, to arbitration 
before the NASD. Chia claimed that Fidelity acted fraudulently and 
breached its fiduciary duty in transacting his short sale of 1000 
shares of Mylan Laboratory, Inc. stock. On December 18, 1998, the 
arbitration board dismissed Chia's complaint because he did not 
file it within the three-year statute of limitations imposed by 
both Massachusetts and California law. The contract between Chia 
and Fidelity stipulated that Massachusetts law was applied. See 
Mass Gen Laws ch 260, § 2A; Cal CCP 338(d) . 

In reviewing arbitration board decisions, the court must 

afford the arbitrators deference. See ARW Exploration Corp v 

Aquirre , 45 F3d 1455, 1462 (10th Cir 1995) , The court looks only 

to determine whether the arbitration board Mid the job they were 

told to do- -not whether they did it well, or correctly, or 

reasonably,, but simply whether they did it." Remmey v Paine 

Webber, Inc, 32 F3d 143, 146 (4th Cir 1994) (quoting Richmond, 

Fredericksburg & Potomac RR Co^ v Transportation Communications 

Int'l Union , 973 F2d 276, 281 (4th Cir 1992)) _ Congress has. 

specifically stated what behavior by an arbitration board affords- a 

ground upon which to vacate the boards decision: 

f (1) Where the award was procured by 

corruption, fraud, or undue means. 

u (2) Where there was evident partiality or- 

corruption in the arbitrators, or either of 

them. 

(3) Where the arbitrators were guilty of 
misconduct in refusing to postpone the 
hearing, upon sufficient cause shown, or in 
refusing to hear evidence pertinent and 
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material to the controversy; or of any other 
misbehavior by which the rights of any party 
have been prejudiced. 

(4) Where the arbitrators exceeded their 
powers, or so imperfectly executed them that 
a mutual, final and definite award upon the 
subject matter submitted was not made . 

(5) Where an award is vacated and the time 
within which the agreement required the award 
to be made has not expired the. court may, in 
its discretion, direct a rehearing by the 
arbitrators . 

9 USC §10 (a) 

Chia claims that the arbitration board's reward should be 
vacated on the grounds that the award was procured by fraud and the 
arbitration board exceeded its powers by applying Massachusetts and 
California three year statutes of limitations, rather than the six- 
year eligibility requirement stipulated in NASD Code of Arbitration 
Procedure Rule 10304, 

NASD Code of Arbitration Procedure (NASD Code) Rule 103 04 



provides 



No dispute, claim, or controversy shall be 
eligible for submission to arbitration under 
this Code where six (6) years have elapsed 
from the occurrence or event giving rise to 
the act or dispute, claim or controversy. 
This Rule shall not extend applicable statutes 
of limitations, nor shall it apply to any case 
which is directed to arbitration by a court of 
competent jurisdiction. 



Courts have consistently classified Rule 10304 as an eligibility 
requirement prohibiting claims over six-years old, not a statute 
of limitations. See Ohio Co v Nemecek , 98 F3d 234 (6th Cir 1996), 
Edward D Jones & Co v Sorrells , 957 F2d 509 (7th Cir 1992), 
PaineWebber, Inc v Farnam , 870 F2d 1286 (7th Cir 1989) . NASD Code 
103 04 does not supersede or extend local applicable statute of 
limitations. In Robuck v Dean Witter & Co, Inc , 649 F2d 641, 644 
(9th Cir 1980), the Ninth Circuit held that, u an action for 
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violations of federal law, and for violations of any NYSE and NA<=- 
rules proscribing fraud muse be governed by [California's] 
three-year fraud statute". The Fourth Circuit, in Miller__v 
Prudential Ba ch e S ecurities. Tnc . 884 F2d 128 {4th Cir 1989), 
upheld an arbitration board's dismissal of an action because the 
local Maryland statute of limitations had run, despite the 
plaintiff's contention that NASD Code Rule 10304 was the 
procedural rule that should have applied. 

As in Miller , the state statute of limitations, not NASD 
Code Rule 10304, governs Chia's arbitration dispute. 884 F2d 128. 
NASD Code Rule 103 04 does not supersede or extend those statute of 
limitations and, therefore, contrary. to plaintiff's contentions, 
the arbitration board did not "wrongfully use states [sic] statute 
of limitations to dismiss [Chia's] valid claim by concealing the 
matter of contract which supersedes the statute of limitation." 
See Plf Memo at 6 . 

Chia claims that even if California's three-year statute, 
of limitations was applicable, it did not run because he suffered 
continuing fraudulent "influences" in the last four years and 
because he raised a RICO complaint to the Securities and Exchange 
Commission (SEC) in May 1994, which should have tolled the statute 
of limitations. 

California Code of Civil Procedure § 338(d) states that 
an action seeking relief on the ground of fraud or mistake must be 
commenced within three years of discovery by the aggrieved party 
of the facts constituting the fraud. Under the California statute 
of limitations for fraud, the three-year period does not begin to 
run until the plaintiff has actual or constructive notice of the 
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facts constituting the fraud. R£j^^_, T an Wirr P - & Co -^ ^ 
F2d 641, 644 (9th Cir 1980). Const r..,, ive nonce is knowledge of ^ 
facts sufficient to make a reasonably prudent person suspicious of 
fraud, thus putting him on inquiry. Jd. In Davjs_^_Birr, Wilson * 
Conine, 839 F2d 1369 (9th Cir 1988), the court held that the 
investor was put on notice of potential fraud when he received his 
monthly financial statement showing the transaction that was 
allegedly fraudulent. 

Chia admits that he received a monthly statement, 
showing the Mylan stock transactions, from Fidelity on September 
10, 1992, which put him on constructive notice and started the. 
running of the statute of limitations. See Davis, 839 F2d 1369. 
Moreover, Chia clearly knew about Fidelity's alleged fraudulent 
activities on May 2, 19 94, the day he sent a letter to the 
Securities and Exchange Commission complaining of Fidelity's 
alleged fraud. Chia, however, did not file an action with the 
NASD until May 21, 1998, which is five and half years after he 
first had constructive notice and four years after it is known 
that he had actual notice, both of which are long past the three- 
year statute of limitations. ' 

Chia claims that the statute of limitations did not 
begin to run until 1998 because Fidelity's letters in response to 
his complaint to the SEC constitute "continuing fraudulent 
influences" which caused him "to feel that he had no case against 
Fidelity delaying his early filing claim." See Plf Memo at 5. 
Chia, however, stated his case for alleged fraud in his letters to 
the SEC which prompted Fidelity's responses. Fidelity's letters 
restate the chronology of Chia's 1992 transactions; they do not 
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perpetuate the fraud that Chia alleges, nor do they constitute new 
frauds and are not an attempt at a cover-up. '" 

Finally, Chia's complaint to the SEC aoes not toll the 
statute of limitations. When an injured person ' has several legal 
remedies and chooses to pursue one outside the courtroom, the 
statute of limitations is tolled for that time. See Elkins v 
Derby., 115 CalRptr 641 (Cal 1974) (statute of limitations was 
tolled during time plaintiff pursued relief under Workman's 
Compensation) . 

Chia's complaint to the SEC was not a. legal remedy. The 
SEC is a regulatory commission that can punish its members for 
violations of its rules, but it does not provide relief to injured 
investors. Cf 15 USC § 78. Chia did not request damages or any 
other relief from the SEC; he only requested an investigation and 
criminal charges. The statute of limitations on Chia's fraud 
claims were not tolled by his complaint to an agency that could 
afford him no legal relief. 

For the foregoing reasons, the court DENIES Chia's 
motion for default and his motion to vacate the NASD arbitration 
boards reward (Doc # 4) and GRANTS Fidelity's motion for judgment 
confirming the reward (Doc #14)". The clerk is directed to enter 
judgment in favor of Fidelity, close the file and terminate all 
pending motions. 

IT IS SO ORDERED. 




VAUGHN R. WALKER 

United States District Judge 



